(-v” OFFICE OF rHE ATTORNEY GFNURAL « STATE OF TEXAS
JOHN CORNYN

January 30, 2001

Ms. Laura Garza Jimenez

Nueces County Attorney

Nueces County Courthouse

901 Leopard, Room 207

Corpus Christi, Texas 78401-3680

OR2001-0357
Dear Ms. Jimenez:

You ask whether certain tnformation is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned [D# 143733.

The Nueces County Sheriff’s Department (the “department™) received a request for the
following:

copies of all documents concerning your department’s
presentation before the Nueces County Commissioner’s Court
on Wednesday, November 1, 2000, numbered as agenda
item 13 under the Regular Agenda items and titled: Received
presentation from the Nueces County Sheriff regarding Jail
Intake Policies and Procedures. Please be advised that this
request includes, but is not limited to, all presentation
documents (whether presented to the Court or not), “pin
point” presentations, and all documents (reviewed, relied
upon or otherwise) from which such presentation was created.

You claim that the requested information is excepted from disclosure under section 552.103
of the Government Code. We have considered the exception you claim and reviewed the
submitted information.'

'We note that you state the following: “It is significant to note that none of this information was
presented to Commissioner’s Court but may have been reviewed or relied upon prior to the Department’s
regular agenda presentation[.]”
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Initially, we note that Exhibit B contains documents which are public pursuant to
section 552.022(a) of the Government Code. Section 552.022(a) provides in pertinent part:

Without limiting the amount or kind of information that is
public information under this chapter, the following
categories of information are public information and not
excepted from required disclosure under this chapter uniess
they are expressly confidential under other law:

_(l) a completed report, audit, evaluation, or
investigation made of, for, or by a governmental body, except
as provided by Section 552.108;

(5) all working papers, research material, and
information used to estimate the need for or expenditure of
public funds or taxes by a govemmental body, on completion
of the estimate;

(17) information that is also contained in a public
court record][.]

Section 552.103 is a discretionary exception under the Public Information Act and is,
therefore, not “other law” that makes the submitted information confidential. See Open
Records Decision No. 551 (1990) (statutory predecessor to section 552.103 serves only to
protect a governmental body’s position in litigation and does not itself make information
confidential).  We have marked the documents in Exhibit B which fall under
section 552.022(a) and must be released.

Section 552.103(a) provides as follows:

{a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

A governmental body has the burden of providing relevant facts and documents to show the
applicability of an exception in a particular situation. The test for establishing that
section 552.103(a) applies is a two-prong showing that (1) litigation is pending or reasonably
anticipated, and (2) the information at issue is related to that litigation. University of Tex.
Law Sch. v. Texas Legal Found., 958 S.W.2d 479 (Tex. App.—~Austin 1997, no pet.);
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Heard v. Houston Post Co., 684 5. W.2d 210 (Tex. App.--Houston [ 1st Dist.] 1984, writref’d
n.r.e.); Open Records Decision No. 588 (1991). Further, litigation must be pending or

reasonably anticipated on the date the requestor applies to the public information officer for
access. Gov’t Code § 552.103(c).

You have provided a copy of a notice of claim letter from an attorney as well as an original
petition filed on July 11, 1997 by the attorney against the department. In the original petition
in Cause Number 97-3590-F, the attorney alleges that the department failed to properly
observe, supervise, and provide proper medical treatment for an inmate who committed
suicide. You have also provided a video tape of the November 1, 2000 Commissioner’s
Court meeting at which the commissioners’ acknowledge the existence of pending litigation.
Based on your representations and the totality of the circumstances, we find that you have
demonstrated the existence of pending litigation. Further, we agree that the submitted
information relates to the pending litigation. Accordingly, you may withhold the submitted
information under section 552.103 of the Government Code.

We note that if the opposing party in the litigation has seen or had access to any of the |

information in these records, there is no section 552.103(a) interest in withholding that
information from the requestor. Open Records Decision Nos. 349 (1982), 320 (1982). We
note that the applicability of section 552.103(a) ends once the litigation concludes. Attorney
(General Opinion MW-575 (1982), Open Records Decision No. 350 (1982).

In conclusion, you may withhold the submitted information under section 552.103, but must
release the marked documents in Exhibit B.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. J/d.
§ 552.321(a).

[f this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
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will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842
S.W.2d 408, 411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

[f the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

™

Jennifer H. Bialek
Assistant Attorney General
Open Records Division

JHB/er
Ref: TD# 143733
Encl: Submitted documents

cc: Mr. Chrnistopher J. Gale
Gale, Wilson & Sanchez
Attorneys at Law
115 E. Travis, Suite 618
San Antonio, Texas 78205
(w/o enclosures)



